BEFORE THE
CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD

In the Matter of:

STUART M. OLIVER PRECEDENT
(Claimant) DISABILITY DECISION
No. P-D-55

Case No. D-69-101

SQS.A. No‘

Prior to the 1ssuance of the referee's decision in
Refereets Case No. S~D-24165 we assumed jurisdiction of
the matter under section 1336 of the Unemployment
Insurance Code.

STATEMENT OF FACTS

The claimant appealed to a referee from a determi-
nation of the Department of Employment which held him
ineligible for disability benefits for an indefinite
period beginning November 18, 1968 on the ground he
received wages or regular wages from hlis employer
during the period of his disability equal to his
weekly wage.

The claimant worked as a toll transmission mainte-
nance man for a utility company 1in Redding, California.
The company 1s engaged in the transmission of interstate
and lntrastate telephone messages. The clalmant's baslc
rate of pay prior to his period of disability was $162.50
for a 40-hour week. His hours of work were from 4 p.m.
to midnight five days a week. The clalmant 18 a union
member and works under a collectlve bargaining agreement.
Section 4.1 of thls agreement provides for a shift dif-
ferential for night and evening work. In the claimant's
case, the shift differential was in the amount of $10.
Article 6 of the agreement 1s entitled "Overtime and
Premium Payments"” and section 6.5 thereunder provides
for a time and one-half wage rate for all work in
excess of eight hours per day or 40 hours a week.
Further provisions of the collective bargaining
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agreement prohibit an employee's regular workweek to
include Sunday and require that an employee be given
40 hours other assigned work if he is scheduled to
work on Sunday. The effect of this provision is to
guarantee that an employee who works Sunday receives
overtime or premium pay for that day.

The claimant's initial claim for disability bene-
fits was dated November 20, 1968. He was hospitalized
from November 18, 1968 to November 22, 1968. The
clalmant was released by his doctor to return to work
on December 27, 1968. Hospital benefits were paid by
the Department of Employment. The claimant was denied
weekly basic benefits.

The claimant's last full week of work was from
November 10, 1968 through November 16, 1968. His
scheduled hours of work for that week were from 4 p.m,
to midnight, Monday, Tuesday, Wednesday, Thursday and
Saturday. He worked these shifts except for one and
one~half hours excused absence on Monday, November 11.
He was paild for this excused absence. The claimant
also worked eight hours on Sunday, November 10; eight
hours on Friday, November 15; and one hour overtime
on Thursday, November 13. His pay for that week was

162.50 regular time, $10 shift differential, and
109.97 overtime or premium pay for a total of $282.47.
For bookkeeping purposes the employer showed the claim-
ant's 17 hours of overtime as 17 hours of regular time
and eight and one-half hours of premium time. His pay
for the overtime was computed by multiplying 25 and
one-half hours by his regular rate of pay, including
the shift differential.

The employer has a two-part wage continuation plan
for sickness or disability. The first week of illness
or disability is covered by the collective bargaining
agreement. Subsequent weeks are covered by a separate
plan. The claimant has sufficlient seniority to qualify
for full pay, including shift differential, starting
the first day of disablllity for a period of 53 weeks;
one week under the provisions of the collective bar-
galning agreement and 52 weeks under the employer's
Separate plan. The claimant was paid $172.50 a week
for the entire period of time he was disabled under
the provisions of these two plans.



REASONS FOR DECISION

Section 140.5 of the Californiga Unemployment Insur-
ance Code defines the term "disability benefits" ag money
bayments to an eligible unemployed individual for a wage
loss due to unemployment as g result of disability,

Section 2656 of the Unemployment Insurance Code
Provides:

wages or regular wages does not exceed
for such day one-seventh of his weekly
wage, exclusive of wages paid for over-
time work, immediately prior to the
commencement of his disability."

Section 2601-1 of Title 22 of the California Admin-
istrative Code provides in part:

"(1) 'Regular w es' as that term
15 used in Section 2656 of the code means
compensation paid entirely by an employer
directly to his employee as a ful}l or
partial payment of his remuneration during
& period of disability,"
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"(n) 'Weekly wage' as that term is
used in Section 2656 of the code means
any remuneration earned during the last
full week of work immediately Preceding
the claimant's first day of unemployment
and disability, except that for good
cause the department may determine the
'weekly"wage' in any other equitable
manner,

Section 1265 of the Unemployment Insurance Code
bProvides:

"1265, Notwithstanding any other
provisions of this division, Payments to




"2602, (a) Except ag otherwise provided,
the provisions ang definitions of Papt 1 (com-
mencing with Section 100) of this division
apply to this part. 1In case of any conflict
between the Provisions of Part 1 and the pro-
visions of this bart, the brovisions of thig
part shall Prevall with respect to unemploy-
ment compensation disability benefits, and
the pbrovisions of Part 1 prevail with respect
to unemployment compensation benefits, "

However, the decision in this case need not rest
upon the reasoning set forth above. Even 1if we assume
that section 1265 applies, the claimant ig 5ti1ll ineli-
8ible for benefits, The claimant was paild wages rather
than Supplemental benefits,

Section 1265 Specifically states that benefits
shall not be treated as wages. In our opinion the

is helpful, the case cannot be resolved by the simple
expedient of definitions,



The Californiga Supreme Court had occasion to analyze
Sectlon 1265 of ¢ € code in Powell V. California Depart-
« 2d 15§.

In that cage the court rejected any test baged upon
labels as to which bayments woulqd constitute Supplemental
benefits ang which bayments should be considered wages,

On page 109 the court stated ag follows:

"e « . But there woulg appear to be no

In view of the court's holding that the name or
label attached to the bPayments ig unimportant, we
believe it is necessary to carefully analyze the nature
of the bayments and the bpurpose for which they are made,




claimanttg bosition ang treat a]13] wage continuation
Plans ag Supplementa] benerits, Section 2656 would be
meéaningless, We are not prepareqd to find Such a tota]
absence of burpose in g 8pecific act of the legislature,




The Supreme Court in Baé Bridﬁe ggerating Comganx
V. AaI’On, No oy 68 S. Cto 11 ) Uo . r 1n con=-
h uting the regular rate of
L.
S

The court further stated:

" v . Under the definition 4 mere
higher rate baid as a Job differential or
as a shift differential, or for Sunday or
holiday Work 1s not an overtime bremium,

In another bart of the Bay Bridge case cited above,
the court went on to hold that the word "overtime" ig

not a word of art, _




hours of his normaj workday or workweek, In this cage
that meang work in excess of eight hours 5 day or 40
hours a wee .

It 1s to be further noted that the California
Legislature did not state in section 2656 that the
weekly wage immediately prior to the Commencement of
disability should be exclusive of overtime Pay. The
legislature 8ald such wage should be computed exclusive
of wages baid for overtime work, It 15 apparent that
the intention of the legislature was to place the em-
Phasis on the time worked, and whether op not it wag
overtime rather than On any niceties ¢oncerning
computation,

The claimantt'g weekly pay, including his shift
differential fop g 40-hour week, was $172.50 per week.

from the employer, He did not Suffer g wage loss,
The claimant 1g lneligible for disability insurance
benefits.

The determination of the department is affirmed,
Benefitg are denied,

Sacramento, California, November 4, 1969
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